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PART 32—CONTRACT FINANCING 32.006-1

32.001 Definitions. involved, the contracting officer shall ensure the
“Contract action,” as used in this part, means an actionGovernment's security is enforceable. This may require the
resulting in a contract, as defined in FAR Subpart 2.1, provision of additional or different security than that nor-
including contract modifications for additional supplies or mally provided for in the standard contract clauses.
services, but not including contract modifications that are
within the scope and under the terms of the contract, such a82.005 Consideration for contract financing.
contract modifications issued pursuant to the Changes (a) RequirementWhen a contract financing clause is
clause, or funding and other administrative changes. included at the inception of a contract, there shall be no sep-
“Customary contract financing” means that financing arate consideration for the contract financing clause. The
deemed by an agency to be available for routine use by convalue of the contract financing to the contractor is expected
tracting officers. Most customary contract financing to be reflected in either (1) a bid or negotiated price that will
arrangements should be usable by contracting officers with-be lower than such price would have been in the absence o
out specific reviews or approvals by higher management. the contract financing, or (2) contract terms and conditions,
“Unusual contract financing” means any financing not other than price, that are more beneficial to the Government
deemed customary contract financing by the agency.than they would have been in the absence of the contrac
Unusual contract financing is financing that is legal and financing. Adequate new consideration is required for
proper under applicable laws, but that the agency has nothanges to, or the addition of, contract financing after
authorized contracting officers to use without specific award.

reviews or approvals by higher management. (b) Amount of new consideratiofl.he contractor may
provide new consideration by monetary or nonmonetary
32.002 Applicability of subparts. means, provided the value is adequate. The fair and rea:
(a) The following sections and subparts of this part are sonable consideration should approximate the amount by
applicable to all purchases subject to Part 32: which the price would have been less had the contract
(1) Sections 32.000 through 32.005. financing terms been contained in the initial contract. In the
(2) Subpart 32.3, Loan Guarantees for Defense absence of definite information on this point, the contract-
Production. ing officer should apply the following criteria in evaluating
(3) Subpart 32.6, Contract Debts. whether the proposed new consideration is adequate:
(4) Subpart 32.7, Contract Funding. (1) The value to the contractor of the anticipated
(5) Subpart 32.8, Assignment of Claims. amount and duration of the contract financing at the
(6) Subpart 32.9, Prompt Payment. imputed financial costs of the equivalent working capital.
(7) Subpart 32.11, Electronic Funds Transfer. (2) The estimated profit rate to be earned through

(b) Subpart 32.2, Commercial Item Purchase Financing, contract performance.
is applicable only to purchases of commercial items under (c) Interest. Except as provided in Subpart 32.4,
authority of Part 12. Advance Payments for Non-Commercial Items, the contract
(c) The following subparts of this part are applicable to shall not provide for any other type of specific charges, such
all purchases made under any authority other than Part 12:as interest, for contract financing.
(1) Subpart 32.1, Non-Commercial Item Purchase
Financing. 32.006 Reduction or suspension of contract payments
(2) Subpart 32.4, Advance Payments For Non-  upon finding of fraud.
Commercial Items.
(3) Subpart 32.5, Progress Payments Based on Costs32.006-1 General.

(4) Subpart 32.10, Performance-Based Payments. (&) Under Title 10 of the United States Code, the statutory
authority implemented by this section is available only to the
32.003 Simplified acquisition procedures financing. Department of Defense; this statutory authority is not avail-

Unless agency regulations otherwise permit, contractable to the National Aeronautics and Space Administration or
financing shall not be provided for purchases made underthe United States Coast Guard. Under the Federal Property

the authority of Part 13. and Administrative Services Act (41 U.S.C. 255), this statu-
tory authority is available to all agencies subject to that Act.
32.004 Contract performance in foreign countries. (b) 10 U.S.C. 2307(h)(2) and 41 U.S.C. 255, as

The enforceability of contract provisions for security of amended by the Federal Acquisition Streamlining Act of
Government financing in a foreign jurisdiction is dependent 1994, Public Law 103-355, provide for a reduction or sus-
upon local law and procedure. Prior to providing contract pension of further payments to a contractor when the
financing where foreign jurisdictions may become agency head determines there is substantial evidence the
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32.006-2 FEDERAL ACQUISITION REGULATION

the contractor's request for advance, partial, or progresssurate with the anticipated loss to the Government resulting
payments is based on fraud. This authority does not applyfrom the fraud.
to commercial interim payments under Subpart 32.2, or per- (d) In determining whether to reduce or suspend further

formance-based payments under Subpart 32.10. payment(s), as a minimum, the agency head shall con-
(c) The agency head may not delegate his or her responsider—

sibilities under these statutes below Level IV of the (1) A recommendation from investigating officers

Executive Schedule. that disclosure of the allegations of fraud to the contractor
(d) Authority to reduce or suspend payments under may compromise an ongoing investigation;

these statutes is in addition to other Government rights, (2) The anticipated loss to the Government as a result

remedies, and procedures. of the fraud,;

(e) In accordance with these statutes, agency head deter- (3) The contractor's overall financial condition and
minations and decisions under this section may be made foability to continue performance if payments are reduced or
an individual contract or any group of contracts affected by suspended;

the fraud. (4) The contractor's essentiality to the national
defense, or to the execution of the agency's official busi-

32.006-2 Definitions. ness; and
As used in this section— (5) Assessment of all documentation concerning the

“Remedy coordination official” means the person or alleged fraud, including documentation submitted by the
entity in the agency who coordinates within that agency thecontractor in its response to the notice required by para-
administration of criminal, civil, administrative, and con- graph (e) of this subsection.
tractual remedies resulting from investigations of fraud or  (e) Before making a decision to reduce or suspend fur-
corruption related to procurement activities. (See 10 U.S.C.ther payments, the agency head shall, in accordance with

2307(h)(10) and 41 U.S.C. 255(g)(9).) agency procedures—

“Substantial evidence” means information sufficient to (1) Notify the contractor in writing of the action pro-
support the reasonable belief that a particular act or omis-posed by the remedy coordination official and the reasons
sion has occurred. therefor (such notice must be sulfficiently specific to permit

the contractor to collect and present evidence addressing the
32.006-3 Responsibilities. aforesaid reasons); and

(a) Agencies shall establish appropriate procedures to (2) Provide the contractor an opportunity to submit

implement the policies and procedures of this section. information within a reasonable time, in response to the

(b) Government personnel shall report suspected fraudaction proposed by the remedy coordination official.
related to advance, partial, or progress payments in accor- (f) When more than one agency has contracts affected

dance with agency regulations. by the fraud, the agencies shall consider designating one
agency as the lead agency for making the determination and
32.006-4 Procedures. decision.

(&) In any case in which an agency's remedy coordina- (g) The agency shall retain in its files the written justifi-
tion official finds substantial evidence that a contractor's cation for each—
request for advance, partial, or progress payments under a (1) Decision of the agency head whether to reduce or
contract awarded by that agency is based on fraud, the remsuspend further payments; and
edy coordination official shall recommend that the agency (2) Recommendation received by an agency head in
head reduce or suspend further payments to the contractoconnection with such decision.

The remedy coordination official shall submit to the agency (h) Not later than 180 calendar days after the date of the
head a written report setting forth the remedy coordination reduction or suspension action, the remedy coordination
official's findings that support each recommendation. official shall—

(b) Upon receiving a recommendation from the remedy (1) Review the agency head's determination on
coordination official under paragraph (a) of this subsection, which the reduction or suspension decision is based; and
the agency head shall determine whether substantial evi- (2) Transmit a recommendation to the agency head as
dence exists that the request for payment under a contract i® whether the reduction or suspension should continue.
based on fraud.

(c) If the agency head determines that substantial evi-32.006-5 Reporting.
dence exists, the agency head may reduce or suspend further (a) In accordance with 41 U.S.C. 255, the head of an
payments to the contractor under the affected contract(s)agency, other than the Department of Defense, shall prepare
Such reduction or suspension shall be reasonably commena report for each fiscal year in which a recommendation has
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PART 32—CONTRACT FINANCING 32.103

been received pursuant to 32.006-4(a). Reports within the (c) Loan guarantees are made by Federal Reserve banks
Department of Defense shall be prepared in accordanceon behalf of designated guaranteeing agencies, to enable

with 10 U.S.C. 2307. contractors to obtain financing from private sources under
(b) In accordance with 41 U.S.C. 255 and 10 U.S.C. contracts for the acquisition of supplies or services for the
2307, each report shall contain— national defense.

(1) Each recommendation made by the remedy coor- (d) Partial payments for accepted supplies and services
dination official; that are only a part of the contract requirements are autho-
(2) The actions taken on the recommendation(s), rized under 41 U.S.C. 255 and 10 U.S.C. 2307. Office of
with reasons for such actions; and Management and Budget Circular A-125, Prompt Payment,
(3) An assessment of the effects of each action on therequires agencies to pay for partial delivery of supplies or
Government. partial performance of services unless specifically prohib-
ited by the contract. Although partial payments generally
Subpart 32.1—Non-Commercial Iltem are treated as a method of payment and not as a method ¢
Purchase Financing contract financing, using partial payments can assist con-

tractors to participate in Government contracts without, or

32.100 Scope of subpart. with minimal, contract financing. When appropriate, con-

This subpart provides policies and procedures applicabletract statements of work and pricing arrangements shall be
to contract financing and payment for any purchases otherdesigned to permit acceptance and payment for discrete
than purchases of commercial items in accordance withportions of the work, as soon as accepted (but see
Part 12. 32.903()(2)).

(e)(1) Progress payments based on a percentage o
32.101 Authority. stage of completion are authorized by the statutes cited in

The basic authority for the contract financing described 32.101.
in this part is contained in section 305 of the Federal (2) This type of progress payment may be used as a
Property and Administrative Services Act of 1949 payment method under agency procedures. Agency proce-
(41 U.S.C. 255), section 2307 of the Armed Services dures must ensure that payments are commensurate witl
Procurement Act (10 U.S.C. 2307), and Title Il of the work accomplished, which meets the quality standards
Defense Production Act of 1950 (50 U.S.C. App. 2091), as established under the contract. Furthermore, progress pay
amended. ments may not exceed 80 percent of the eligible costs of

work accomplished on undefinitized contract actions.
32.102 Description of contract financing methods. (f) Performance-based payments are contract financing

(a) Advance payments are advances of money by thepayments made on the basis of—

Government to a prime contractor before, in anticipation (1) Performance measured by objective, quantifiable
of, and for the purpose of complete performance under onemethods;

or more contracts. They are expected to be liquidated (2) Accomplishment of defined events; or

from payments due to the contractor incident to perfor- (3) Other quantifiable measures of results.

mance of the contracts. Since they are not measured by

performance, they differ from partial, progress, or other 32.103 Progress payments under construction
payments based on the performance or partial performance contracts.

of a contract. Advance payments may be made to prime When satisfactory progress has not been achieved by ¢
contractors for the purpose of making advances to subcon<€ontractor during any period for which a progress payment
tractors. is to be made, a percentage of the progress payment may b

(b) Progress payments based on costs are made on theetained. Retainage should not be used as a substitute fo
basis of costs incurred by the contractor as work progressegood contract management, and the contracting officer
under the contract. This form of contract financing does not should not withhold funds without cause. Determinations

include— to retain and the specific amount to be withheld shall be
(1) Payments based on the percentage or stage ofnade by the contracting officers on a case-by-case basis
completion accomplished; Such decisions will be based on the contracting officer’s
(2) Payments for partial deliveries accepted by the assessment of past performance and the likelihood that sucl
Government; performance will continue. The amount of retainage with-
(3) Partial payments for a contract termination pro- held shall not exceed 10 percent of the approved estimatec
posal; or amount in accordance with the terms of the contract and
(4) Performance-based payments. may be adjusted as the contract approaches completion t
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32.104 FEDERAL ACQUISITION REGULATION

recognize better than expected performance, the ability to (b) The limitations in this section do not apply to con-
rely on alternative safeguards, and other factors. Upontracts under which facilities are being acquired for
completion of all contract requirements, retained amountsGovernment ownership.
shall be paid promptly.
32.106 Order of preference.
32.104 Providing contract financing. The contracting officer shall consider the following order
(a) Prudent contract financing can be a useful working of preference when a contractor requests contract financing,
tool in Government acquisition by expediting the perfor- unless an exception would be in the Government’s best
mance of essential contracts. Government financing shallinterest in a specific case:
be provided only to the extent actually needed for prompt (a) Private financing without Government guarantee. It
and efficient performance, considering the availability of is not intended, however, that the contractor be required to
private financing. Contract financing shall be administered obtain private financing—
So as to aid, not impede, the acquisition. At the same time, (1) At unreasonable terms; or
the contracting officer shall avoid any undue risk of mone- (2) From other agencies.
tary loss to the Government through the financing. The (b) Customary contract financing (see 32.113).
contractor’s use of the contract financing provided and the (c) Loan guarantees.
contractor’s financial status shall be monitored. (d) Unusual contract financing (see 32.114).
(b) If the contractor is a small business concern, the con- (e) Advance payments (see exceptions in 32.402(b)).
tracting officer shall give special attention to meeting the
contractor’s contract financing need. However, a contrac-32.107 Need for contract financing not a deterrent.
tor’s receipt of a certificate of competency from the Small  (a) If the contractor or offeror meets the standards pre-
Business Administration has no bearing on the contractor’sscribed for responsible prospective contractors at 9.104, the
need for or entitlement to contract financing. contracting officer shall not treat the contractor’s need for
(c) Subject to specific agency regulations, the contract- contract financing as a handicap for a contract avead;
ing officer may provide customary contract financing in as a responsibility factor or evaluation criterion.
accordance with 32.113. Unusual contract financing shall (b) The contractor should not be disqualified from con-

not be provided except as authorized in 32.114. tract financing solely because the contractor failed to
(d) Unless otherwise authorized by agency regulation, indicate a need for contract financing before the contract
contract financing may be provided for contracts with—  was awarded.

(1) Small business concerns, when the contract
price will be greater than the simplified acquisition 32.108 Financial consultation.
threshold; or Each contracting office should have available and use the
(2) Other than small business concerns, when theservices of contract financing personnel competent to eval-
contract price will be $1 million or more, or for a group of uate credit and financial problems. In resolving any
contracts, whose prices are greater than the simplifiedquestions concerning—

acquisition threshold, that total $1 million or more. (a) The financial capability of an offeror or contractor to
perform a contract, or
32.105 Uses of contract financing. (b) What form of contract financing is appropriate in a

(a) Contract financing methods covered in this part are given case, the contracting officer should consult the appro-

intended to be self-liquidating through contract perfor- priate contract financing office.
mance. Consequently, agencies shall only use the methods
for financing of contractor working capital, not for the 32.109 Termination financing.
expansion of contractor-owned facilities or the acquisition  To encourage contractors to invest their own funds in
of fixed assets. However, under loan guarantees, excepperformance despite the susceptibility of the contract to ter-
tions may be made for— mination for the convenience of the Government, the

(1) Facilities expansion of a minor or incidental contract financing procedures under this part may be
nature, if a relatively small part of the guaranteed loan is applied to the financing of terminations either in connection
used for the expansion and the contractor’s repaymentwith or independently of financing for contract performance
would not be delayed or impaired; or (see 49.112-1).

(2) Other instances of facilities expansion for which
contract financing is appropriate under agency procedures.32.110 [Reserved]
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PART 32—CONTRACT FINANCING 32.112-1

32.111 Contract clauses for non-commercial purchases.  holding of amounts otherwise payable to the contractor for

(@) The contracting officer shall insert the following supplies delivered or services performed.
clauses, appropriately modified with respect to paymentdue (d) The contracting officer shall insert the following
dates, in accordance with agency regulations— clauses, appropriately modified with respect to payments

(1) The clause at 52.232-1, Payments, in solicitations due dates in accordance with agency regulations:
and contracts when a fixed-price supply contract, a fixed- (1) The clause at 52.232-10, Payments under Fixed-
price service contract, or a contract for nonregulated Price Architect-Engineer Contracts, in fixed-price
communication services is contemplated; architect-engineer contracts.

(2) The clause at 52.232-2, Payment under Fixed- (2) The clause at 52.232-11, Extras, in solicitations
Price Research and Development Contracts, in solicitationsand contracts when a fixed-price supply contract, fixed-
and contracts when a fixed-price research and developmenprice service contract, or a transportation contract is
contract is contemplated; contemplated.

(3) The clause at 52.232-3, Payments under Personal
Services Contracts, in solicitations and contracts for per-32.112 Payment of subcontractors under contracts for
sonal services; non-commercial items.

(4) The clause at 52.232-4, Payments under
Transportation Contracts and Transportation-Related32.112-1 Subcontractor assertions of nonpayment.
Services Contracts, in solicitations and contracts for trans- (a) In accordance with Section 806(a)(4) of Pub. L.
portation or transportation-related services; 102-190, as amended by Sections 2091 and 8105 of Pub. L

(5) The clause at 52.232-5, Payments under Fixed-103-355, upon the assertion by a subcontractor or supplier
Price Construction Contracts, in solicitations and contractsof a Federal contractor that the subcontractor or supplier has
for construction when a fixed-price contract is contem- not been paid in accordance with the payment terms of the
plated; and subcontract, purchase order, or other agreement with the

(6) The clause at 52.232-6, Payments under prime contractor, the contracting officer may determine—
Communication Service Contracts with Common Carriers, (1) For a construction contract, whether the contrac-
in solicitations and contracts for regulated communication tor has made—
services by common carriers. (i) Progress payments to the subcontractor or sup-

(b) The contracting officer shall insert the clause at plier in compliance with Chapter 39 of Title 31, United
52.232-7, Payments under Time-and-Materials and Labor-States Code (Prompt Payment Act); or
Hour Contracts, appropriately modified with respect to (i) Final payment to the subcontractor or supplier
payment due dates in accordance with agency regulationsin compliance with the terms of the subcontract, purchase
in solicitations and contracts when a time-and-materials ororder, or other agreement with the prime contractor;
labor-hour contract is contemplated. If (i) the nature of the (2) For a contract other than construction, whether
work to be performed requires the contractor to furnish the contractor has made progress payments, final payments
material that is regularly sold to the general public in the or other payments to the subcontractor or supplier in com-
normal course of business by the contractor and (ii) thepliance with the terms of the subcontract, purchase order, ot
price is under the limitations prescribed in 16.601(b)(3), the other agreement with the prime contractor; or
contracting officer shall use the clause with its Alternate I. (3) For any contract, whether the contractor's certifi-
If a labor-hour contract is contemplated, and if no specific cation of payment of a subcontractor or supplier
reimbursement for materials furnished is intended, the con-accompanying its payment request to the Government is
tracting officer may use the clause with its Alternate II. accurate.

(c) The contracting officer shall insert the following (b) If, in making the determination in paragraphs (a)(1)
clauses, appropriately modified with respect to payment dueand (2) of this subsection, the contracting officer finds the
dates in accordance with agency regulations: prime contractor is not in compliance, the contracting offi-

(1) The clause at 52.232-8, Discounts for Prompt cer may—

Payment, in solicitations and contracts when a fixed-price sup- (1) Encourage the contractor to make timely payment
ply contract or fixed-price service contract is contemplated. to the subcontractor or supplier; or

(2) A clause, substantially the same as the clause at (2) If authorized by the applicable payment clauses,
52.232-9, Limitation on Withholding of Payments, in solic- reduce or suspend progress payments to the contractor.
itations and contracts when a supply contract, research and (c) If the contracting officer determines that a certifica-
development contract, service contract, time-and-materialstion referred to in paragraph (a)(3) of this subsection is
contract, or labor-hour contract is contemplated that inaccurate in any material respect, the contracting officer
includes two or more terms authorizing the temporary with- shall initiate administrative or other remedial action.
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32.112-2 FEDERAL ACQUISITION REGULATION

32.112-2 Subcontractor requests for information. or progress payments (but not both) in accordance with their
(@) In accordance with Section 806(a)(1) of Pub. L. respective subparts.
102-190, as amended by Sections 2091 and 8105 of Pub. L.
103-355, upon the request of a subcontractor or supplier32.114 Unusual contract financing.
under a Federal contract for a non-commercial item, the Any contract financing arrangement that deviates from
contracting officer shall promptly advise the subcontractor this part is unusual contract financing. Unusual contract
or supplier as to— financing shall be authorized only after approval by the
(1) Whether the prime contractor has submitted head of the agency or as provided for in agency regulations.
requests for progress payments or other payments to the
Federal Government under the contract; and Subpart 32.2—Commercial Item Purchase
(2) Whether final payment under the contract has Financing
been made by the Federal Government to the prime con-
tractor. 32.200 Scope of subpart.
(b) In accordance with 5 U.S.C. 552(b)(1), this subsec- This subpart provides policies and procedures for com-
tion does not apply to matters that are— mercial financing arrangements under commercial
(1) Specifically authorized under criteria established purchases pursuant to Part 12.
by an Executive order to be kept classified in the interest of

national defense or foreign policy; and 32.201 Statutory authority.
(2) Properly classified pursuant to such Executive 10 U.S.C. 2307(f) and 41 U.S.C. 255(f) provide that pay-
order. ment for commercial items may be made under such terms
and conditions as the head of the agency determines are
32.113 Customary contract financing. appropriate or customary in the commercial marketplace

The following contract financing arrangements are cus- and are in the best interest of the United States.
tomary contract financing when provided in accordance
with this part and agency regulations— 32.202 General.
(a) Financing of shipbuilding, or ship conversion, alter-
ation, or repair, when agency regulations provide for 32.202-1 Policy.
progress payments based on a percentage or stage of com- (a) Use of financing in contractdt is the responsibility

pletion; of the contractor to provide all resources needed for perfor-
(b) Financing of construction or architect-engineer ser- mance of the contract. Thus, for purchases of commercial
vices purchased under the authority of Part 36; items, financing of the contract is normally the contractor's

(c) Financing of contracts for supplies or services responsibility. However, in some markets the provision of
awarded under the sealed bid method of procurement infinancing by the buyer is a commercial practice. In these
accordance with Part 14, or under the competitive negotia-circumstances, the contracting officer may include appropri-
tion method of procurement in accordance with Part 15, ate financing terms in contracts for commercial purchases
through progress payments based on costs in accordanc&hen doing so will be in the best interest of the Government.
with Subpart 32.5; (b) Authorization.Commercial interim payments and

(d) Financing of contracts for supplies or services commercial advance payments may be made under the fol-
awarded under a sole-source acquisition as defined in Part Gowing circumstances—
and using the procedures of Part 15, through either progress (1) The contract item financed is a commercial sup-
payments based on costs in accordance with Subpart 32.5ly or service;
or performance-based payments in accordance with Subpart (2) The contract price exceeds the simplified acquisi-
32.10 (but not both). Performance-based payments are théion threshold;
preferred method when the contracting officer finds them (3) The contracting officer determines that it is
practical, and the contractor agrees to their use; appropriate or customary in the commercial marketplace to

(e) Financing of contracts for supplies or services make financing payments for the item;
through advance payments in accordance with Subpart 32.4; (4) Authorizing this form of contract financing is in

(f) Financing of contracts for supplies or services the best interest of the Government (see paragraph (e) of
through guaranteed loans in accordance with Subpart 32.3this subsection);
or (5) Adequate security is obtained (see 32.202-4);

(g) Financing of contracts for supplies or services (6) Prior to any performance of work under the con-
through any appropriate combination of advance paymentsiract, the aggregate of commercial advance payments shall
guaranteed loans, and either performance-based paymentsot exceed 15 percent of the contract price;
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(7) The contract is awarded on the basis of competi- prompt payment purposese(, not subject to the interest
tive procedures or, if only one offer is solicited, adequate penalty provisions of the Prompt Payment Act in accor-
consideration is obtained (based on the time value of thedance with Subpart 32.9). A commercial interim payment
additional financing to be provided) if the financing is is given to the contractor after some work has been done,
expected to be substantially more advantageous to thewvhereas a commercial advance payment is given to the con
offeror than the offeror's normal method of customer tractor when no work has been done.
financing; and “Delivery payment” means a payment for accepted sup-

(8) The contracting officer obtains concurrence from plies or services, including payments for accepted partial
the payment office concerning liquidation provisions when deliveries. Commercial financing payments are liquidated
required by 32.206(e). by deduction from these payments. Delivery payments are

(c) Difference from non-commercial financing. invoice payments for prompt payment purposes.
Government financing of commercial purchases under this
subpart is expected to be different from that used for non-32.202-3 Conducting market research about financing
commercial purchases under Subpart 32.1 and its related terms.
subparts. While the contracting officer may adapt tech-  Contract financing may be a subject included in the mar-
nigues and procedures from the non-commercial subpart&ket research conducted in accordance with Part 10. If
for use in implementing commercial contract financing market research for contract financing is conducted, the
arrangements, the contracting officer must have a full contracting officer should consider—
understanding of effects of the differing contract environ-  (a) The extent to which other buyers provide contract
ments and of what is needed to protect the interests of thdinancing for purchases in that market;

Government in commercial contract financing. (b) The overall level of financing normally provided;

(d) Unusual contract financingAny contract financing (c) The amount or percentages of any payments equiva-
arrangement not in accord with the requirements of agencylent to commercial advance payments (see 32.202-2);
regulations or this part is unusual contract financing and (d) The basis for any payments equivalent to commer-
requires advance approval in accordance with agency pro<cial interim payments (see 32.202-2), as well as the
cedures. If not otherwise specified, such unusual contractfrequency, and amounts or percentages; and
financing shall be approved by the head of the contracting (e) Methods of liquidation of contract financing pay-
activity. ments and any special or unusual payment terms applicable

(e) Best interest of the Governmefithe statutes cited in  to delivery payments (see 32.202-2).

32.201 do not allow contract financing by the Government

unless it is in the best interest of the United States. Agencies32.202-4 Security for Government financing.

may establish standards to determine whether contract (a) Policy. (1) 10 U.S.C. 2307(f) and 41 U.S.C. 255(f)

financing is in the best interest of the Government. Theserequire the Government to obtain adequate security for

standards may be for certain types of procurements, certairGovernment financing. The contracting officer shall spec-

types of items, or certain dollar levels of procurements. ify in the solicitation the type of security the Government

will accept. If the Government is willing to accept more

32.202-2 Types of payments for commercial item than one form of security, the offeror shall be required to
purchases. specify the form of security it will provide. If acceptable to

These definitions incorporate the requirements of thethe contracting officer, the resulting contract shall specify
statutory commercial financing authority and the imple- the security (see 32.206(b)(1)(iv)).
mentation of the Prompt Payment Act. (2) Subject to agency regulations, the contracting

“Commercial advance payment” means a payment madeofficer may determine the offeror’s financial condition to be
before any performance of work under the contract. The adequate security, provided the offeror agrees to provide
aggregate of these payments shall not exceed 15 percent afdditional security should that financial condition become
the contract price. These payments are contract financingnadequate as security (see paragraph (c) of the clause ¢
payments for prompt payment purposies.,(not subjectto  52.232-29, Terms for Financing of Purchases of
the interest penalty provisions of the Prompt Payment Act inCommercial ltems). Assessment of the contractor’s finan-
accordance with Subpart 32.9). These payments are notial condition shall consider both net worth and liquidity. If
subject to Subpart 32.4, Advance Payments for Non-the contracting officer finds the offeror’s financial condition
Commercial Items. is not adequate security, the contracting officer shall require

“Commercial interim payment” means any payment that other adequate security. Paragraphs (b), (c), and (d) of this
is not a commercial advance payment or a delivery pay-subsection list other (but not all) forms of security that the
ment. These payments are contract financing payments forcontracting officer may find acceptable.
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(3) The value of the security must be at least equal totation (see 32.204) or permit each offeror to propose its own
the maximum unliquidated amount of contract financing customary financing terms (see 32.205). When the con-
payments to be made to the contractor. The value of secutracting officer has sufficient information on financing
rity may be adjusted periodically during contract terms that are customary in the commercial marketplace for
performance, as long as it is always equal to or greater tharthe item, those terms may be specified in the solicitation.
the amount of unliquidated financing.

(b) Paramount lien.(1) The statutes cited in 32.201 32.204 Procedures for contracting officer-specified
provide that if the Government's security is in the form of a  commercial contract financing.
lien, such lien is paramount to all other liens and is effective  The financing terms shall be included in the solicitation.
immediately upon the first payment, without filing, notice, Contract financing shall not be a factor in the evaluation of

or other action by the United States. resulting proposals, and proposals of alternative financing
(2) When the Government's security is in the form of terms shall not be accepted (but see 14.208 and 15.206 con-
a lien, the contract shall specify what the lien is ugog, cerning amendments of solicitations). However, an offer

the work in process, the contractor's plant, or the contractor'sstating that the contracting officer-specified contract financ-
inventory. Contracting officers may be flexible in the choice ing terms will not be used by the offeror does not alter the
of assets. The contract must also give the Government avaluation of the offer, nor does it render the offer nonre-
right to verify the existence and value of the assets. sponsive or otherwise unacceptable. In the event of award

(3) Provision of Government financing shall be con- to an offeror who declined the proposed contract financing,
ditioned upon a contractor certification that the assetsthe contract financing provisions shall not be included in the
subject to the lien are free from any prior encumbrances.resulting contract. Contract financing shall not be a basis
Prior liens may result from such things as capital equipmentfor adjusting offerors' proposed prices, because the effect of
loans, installment purchases, working capital loans, variouscontract financing is reflected in each offeror's proposed
lines of credit, and revolving credit arrangements. prices.

(c) Other assets as securitZontracting officers may

consider the guidance at 28.203-2, 28.203-3, and 28.204 ir82.205 Procedures for offeror-proposed commercial
determining which types of assets may be acceptable as secu- contract financing.
rity. For the purpose of applying the guidance in Part 28 to  (a) Under this procedure, each offeror may propose
this subsection, the term “surety” and/or “individual surety” financing terms. The contracting officer must then deter-
should be interpreted to mean “offeror” and/or “contractor.” mine which offer is in the best interests of the United States.

(d) Other forms of securityOther acceptable forms of (b) Solicitations. The contracting officer shall include
security include— in the solicitation the provision at 52.232-31, Invitation to
(1) An irrevocable letter of credit from a federally Propose Financing Terms. The contracting officer shall
insured financial institution; also—
(2) A bond from a surety, acceptable in accordance (1) Specify the delivery payment (invoice) dates that
with Part 28 (note that the bond must guarantee repaymenwill be used in the evaluation of financing proposals; and
of the unliquidated contract financing); (2) Specify the interest rate to be used in the evalua-

(3) A guarantee of repayment from a person or cor- tion of financing proposals (see paragraph (c)(4) of this
poration of demonstrated liquid net worth, connected by section).

significant ownership to the contractor; or (c) Evaluation of proposals(1) When contract financ-
(4) Title to identified contractor assets of adequate ing terms vary among offerors, the contracting officer must
worth. adjust each proposed price for evaluation purposes to reflect

(e) Management of risk and securityn establishing the cost of providing the proposed financing in order to
contract financing terms, the contracting officer must be determine the total cost to the Government of that particular
aware of certain risks. For example, very high amounts of combination of price and financing.
financing early in the contract (front-end loading) may (2) Contract financing results in the Government
unduly increase the risk to the Government. The securitymaking payments earlier than it otherwise would. In order
and the amounts and timing of financing payments must beto determine the cost to the Government of making pay-
analyzed as a whole to determine whether the arrangemenments earlier, the contracting officer must compute the

will be in the best interest of the Government. imputed cost of those financing payments and add it to the
proposed price to determine the evaluated price for each
32.203 Determining contract financing terms. offeror.
When the criteria in 32.202-1(b) are met, the contracting (3) The imputed cost of a single financing payment is

officer may either specify the financing terms in the solici- the amount of the payment multiplied by the annual interest
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rate, multiplied by the number of years, or fraction thereof, mercial advance and commercial interim payments based
between the date of the financing payment and the date theipon a wide variety of bases, including (but not limited to)
amount would have been paid as a delivery payment. Theachievement or occurrence of specified events, the passag
imputed cost of financing is the sum of the imputed costs of of time, or specified times prior to the delivery date(s). The
each of the financing payments. basis for payment must be objectively determinable. The
(4) The time value of proposal-specified contract clause written by the contracting officer shall specify, to the
financing arrangements shall be calculated using as thesxtent access is necessary, the information and/or facilities
interest rate the Nominal Discount Rate specified in to which the Government shall have access for the purpose
Appendix C of OMB Circular A-94, “Benefit-Cost Analysis  of verifying the contractor’s entitlement to payment of con-
of Federal Programs; Guidelines and Discounts”, appropri-tract financing.
ate to the period of contract financing. Where the period of (2) If the contract is awarded using the offeror-pro-
proposed financing does not match the periods in the OMBposed procedure at 32.205, the clause constructed by thi
Circular, the interest rate for the period closest to the financecontracting officer under paragraph (b)(1) of this section
period shall be used. Appendix C is updated yearly, and isshall contain the following:
available from the Office of Economic Policy in the Office () A statement that the offeror’s proposed listing
of Management and Budget (OMB). of earliest times and greatest amounts of projected financing
payments submitted in accordance with paragraph (d)(2) of
32.206 Solicitation provisions and contract clauses. the provision at 52.232-31, Invitation to Propose Financing
(8) The contract shall contain the paragraph entitled Terms, is incorporated into the contract, and
“Payment” of the clause at 52.212-4, Contract Terms and (ii) A statement that financing payments shall be
Conditions—Commercial Iltems. If the contract will pro- made in the lesser amount and on the later of the date due i
vide for contract financing, the contracting officer shall accordance with the financing terms of the contract, or in
construct a solicitation provision and contract clause. Thisthe amount and on the date projected in the listing of earli-
solicitation provision shall be constructed in accordance est times and greatest amounts incorporated in the contract
with 32.204 or 32.205. If the procedure at 32.205 is used, (3) If the security accepted by the contracting officer
the solicitation provision at 52.232-31, Invitation to Propose is the contractor’s financial condition, the contracting offi-
Financing Terms, shall be included. The contract clausecer shall incorporate in the clause constructed under
shall be constructed in accordance with the requirements oparagraph (b)(1) of this section the following—

this subpart and any agency regulations. (i) A statement that the contractor’s financial con-
(b) Each contract financing clause shall include: dition has been accepted as adequate security for
(1) Adescription of the— commercial financing payments; and
(i) Computation of the financing payment (i) A statement that the contracting officer may
amounts (see paragraph (c) of this section); exercise the Government’s rights to require other security

(i) Specific conditions of contractor entittement under paragraph (c), Security for Government Financing, of
to those financing payments (see paragraph (c) of this secthe clause at 52.232-29, Terms for Financing of Purchases

tion); of Commercial Items, in the event the contractor’s financial
(i) Liquidation of those financing payments by condition changes and is found not to be adequate security.
delivery payments (see paragraph (e) of this section); (d) Instructions for multiple appropriationdf contract

(iv) Security the contractor will provide for financing is to be computed for the contract as a whole, and
financing payments and any terms or conditions specifically if there is